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Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad
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Arising out of Order-in-Original: 28/D/GNR/VHB/2016-17,
Date: 27.12.2016 Issued by: Assistant Commissioner, Central Excise,
Din:Gandhinagar, G’nagar-IIl.
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Name & Address of the Appellant & Respondent
M/s. Akash Ceramics Pvt. Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way -
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Revision application to Government of india :

(1) &= Jored Yo ARfTA 1994 @l awr sl R SAw U Aelt @ e 9
QAR NIl JU—HRT & HoIH R @ i qadlesr amde= Ay Wiyg, sNd R,
fac wamera, o faur,  =hell Hivre, Shaw v wam, w9 Al A et 110001 @
@ A AR |

(i) A revision application lies to the Under Secretary, to the Govt of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i} In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factery or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India. p ,": o
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(C)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

A FeU1ET B IURA Yo & YA B forg o $g) dfge g @Y wE @ @ik
Q@mﬁwa‘rwwwﬁw%w@zﬁ 3gad, Adid @ gy uiRg a1 g W Al
qre # fded s (4.2) 1998 9RT 100 BT fge fu T EY |
(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shail be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shail be accompanied by two copies each of

the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount invoived is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) @=Tm Ied Yod IO, 1944 B 9T 35— w08t /35— @ aenia
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad = 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA,S"as Py (,&
prescribed under Rule 8 of Central Excise(Appeal) Rules, 2001 and shall be accompanled/égalrlgt.s\""';;.
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- 2
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 tag ™,
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch ‘fan{ e
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nominate public sector bank of the place where the bench of any nominate pubiic sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Criginal, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =ararerm e AT 1970 dUT HAIRE @ aRIft—1 @ Siia fawifva fBU argew
S e WA wey syl i oited 3 akw ¥ ¥ s o UE 9l W
%650 UF & =IATAT e e o BT A1fe | '

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shail beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduied- item of

the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-depasit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is aiso made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Ruies.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or_. ...
penalty, where penalty alone is in dispute.” AR
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ORDER-IN-APPEAL

The Assistant Commissioner of CGST, Gandhinagar Division [for
short- the department] has filed this appeal under Section 35 E(2) of the
Central Excise Act, 1944 (CEA) against order-in-original.
No.28/D/GNR/VHB/2016-17 dated 27.12.2016 [for short-impugned order]
passed by the Assistant Commissioner of CGST, Gandhinagar Division
[adjudicating authority], in terms of Review Order No.10/2016-17 dated
21.03.2017 of the Commissioner of CGST, Gandhinagar in.respect of M/s
Akash Ceramics Pvt Ltd., Village Rajpur, Taluka Mansa, Dist Gandhinagar [fcr
short- M/s ACL].

2. Briefly stated, the facts of the case is that based on an Audit
Objection that M/s ACL had wrongly availed CENVAT credit of Capital Goods
amounting to Rs.1,51,084/- on Cement and Steel etc, which were used for
construction of building, sfructure, foundation etc embedded to earth, a show
cause notice dated 25.01.2016 for the period of December 2011 to February
2013 was issued to them. The said show cause notice proposes for recovery
of the said credit wrongly availed with interest and imposition of penalty
under Rule 15 of the Central Excise Rules, 2004 (CER) read with Section 11
AC of CEA. Vide the impugned order, the adjudicating authority has ordered
for recovery of the said credit with interest, however, he has refrained from
imposing penalty under the Rule and Section ibid.

3, Being aggrieved with the non-imposition of penalty by the
adjudicating authority, the department has filed the instant appeal on the
grounds that the adjudicating authority has observed in the impugned order
that M/s ACL has wrongly availed the CENVAT credit on cement and steel etc
which were used for laying foundation and for supporting structure
embedded to earth cannot be considered as capital goods or input and also
M/s ACL has resorted to suppression of facts and contravened the provisions
of CCR with an intent to evade payment of duty by availing such credit.
Therefore, he has committed gross error in not imposing penalty under Rule
15 of CCR read with Section 11 AC of CEA and it is mandatory in nature. The .
department has relied on Hon’ble Supreme Court decision in case of M/s
Dharmendra Textile Processors [2008 (231) ELT 3].

4, M/s ACL has filed cross bbjection in the appeal filed by the
department. They contended that the contention raised by the department in
the appeal is not correct as the adjudicatihg authority itself has admitted in
the impugned order that there are various conflicting on the issue on

admissibility of Cenvat Credit on goods viz Cement and steel etc, hence there//
is an area of confusion regarding availment of Credit on such goods; that {1 N E
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they had paid the credit in question with interest before Issuance of show
cause notice. Therefore, no penalty is imposable in the matter. They relied
on Hon'ble High Court of Karnataka decision in case of M/s Sankala
Industries-2014 (303) ELT A 24; Hon'ble Tribunal’s decision in case of M/s
ETA General Pvt Ltd -2008 (222) ELT 443 (Tri-Chennai).

5. Personal hearing in the matter was granted on 17.08.2017,
07.09.2017 and 01.11.2017. However, M/s ACL neither appeared for the
same nor sought any adjournment. Hence, the instant appeal is taken for

decision in view of proviso to Section 35 of CEA.

6. I have gone through the facts of the case and submissions made
by the department in the appeal and submissions made by M/s ACL in the
cross-objection. The issue involved in the department’s appeal is limited to
non-imposition of penalty under Rule 15 of CER read with Section 11 AC of
CEA on M/s ACL as they have availed CENVAT credit wrongly on cement and
steel etc as Capital goods.

7. From the facts of the case, I observe that it is an established fact
that M/s ACL has availed the CENVAT credit in dispute wrongly. I further
observe that the said issue regarding availment of CENVAT credit on cement,
steel etc which were used for layi'ng foundation and for supporting structure
is no longer res integra in view of Hon'ble Tribunal (LB)’s decision in case of
CCE, Gunter Versus Andra Sugar Ltd reported at 2011 (272) E.L.T. 113. In
the circumstances, the adjudicating authority’s contention that there are
various conflicting on the issue which confused assessees regarding
availment of Credit is not correct and not acceptable. Further, the
adjudicating authority has categorically concluded that M/s ACL has
suppressed the facts with an intent to evade payment of duty by availing
CENVAT credit wrongly. Thus, the intent to avail improper credit is existent in
the case and the same is came to the notice only at the time of Audit of
records, penalty is imposable in the case under Section 11 AC (b) as alleged
in the show cause notice and the adjudicating authority has erred in non-
imposition of penalty in the impugned order. Therefore, 1 allow the
department’s appeal and hold that penalty as alleged in the show cause
notice is imposable on M/s ACL for availing CENVAT credit on capital goods
amounting to Rs.1,51,084/- wrongly on Cement and Steel etc which were
used for laying foundation and structural works. of non-imposition of penalty

in the impugned order is set aside.

8. The argument of M/s ACL by relying case laws supra that penalty is
not imposable as they had reversed the credit with interest before issuance

of show cause notice is not acceptable as they had not reversed the credit@/'ﬁ"f’s“}}'_ .

st
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and paid interest for concluding the issue. They paid the amount with interest
under protest for keeping the issue challengeable. Therefore, penalty is

leviable as discussed above.

8. In view of above, I allow the department appeal and disposed of
accordingly.

(37 2faw)
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Date: /1172017,

Attested

(Moﬁanan . \»

Superintendent (Appeal)

By RPAD

To

M/s Akash Ceramics Pvt Ltd.,
Village Rajpur, Taluka Mansa,
Dist Gandhinagar

The Assistant Commissioner
CGST, Gandhinagar Division.

Copy to:-
The Chief Commissioner, CGST Zone, Ahmedabad.

The Commissioner, CGST, Gandhinagar

The Addl./Joint Commissioner, (Systems), CGST, Gandhinagar
The Dy. / Asstt. Commissioner, CGST Division Gandhinagar
Guard file.
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