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Any person aggrieved by this Order-In-Appeal may file an appeal or revision appiication, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Rewvision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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{ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) in case of rebate of duty of excise on goods exported to any country or teiritory outside "
India of on excisable material used in the manufacture of the goods which are exported fo any

country or territory outside India. i
.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. 1t should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ﬁﬁmﬁm%wuaﬁﬁmwwmmmmmﬁaﬁmzoo/—
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved s
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT S Yoo ARFTH, 1944 & 9T 35 T0dl /35—% B -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad ~ 380 016 in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in fO'fHT'ZEA-‘S-j_@S «
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall he accomp,am‘ed‘agaih‘stu
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a ~:br.ar_‘1.9h af .ar.w
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Aftention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT. it is mandatory 1C pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014. under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 O,
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SpProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall tie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in disgqt‘é? or .
nenalty. where penalty alone is in dispute.” s T
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ORDER-IN-APPEAL

This appeal along with condonation of delay in filing of appeal has been filed
by M/s Kaira Can Company Ltd (Mehsana Unit), Dudhsagar Dairy Compound,
Mehsana [the appellant] against Order-in-Original No.AHM-CEX-003-DSN-38-16-17
dated 21.11.2016 [impugned order] passed by the Additional Commissioner of
Central Excise, Ahmedabad-III [adjudicating authority].

2. Briefly stated, the facts of the case are that during the course of audit of M/s
Kaira Can Company Ltd (Anand Unit) by Vadodara Central Excise Commissionerate,
it was observed that the said company had cleared semi processed goods to the
appellant as per CAS-4 value i.e 110% of the cost of production as prescribed
under Rule 8 of Central Excise Valuation Rules, 2000. During audit, it further
observed that the price of some of their raw materials shot up considerably which
resulted to submit a revised CAS-4 certificate by the unit, showing differential value
of Rs.7,31,78,592/- against the clearance made to the appellant. On pointed out
the different value, M/s Kaira Can Company Ltd (Anand Unit) has paid short levy of
the duty amounting to Rs.79,06,679/- in respect of the clearance made to the
appellant and issued supplementary invoices and on the basis of the said
supplementary invoices, the appellant has taken Cenvat credit of the short paid
duty of Rs.79,06,679/-. As it appeared from the letter No.V/1-43/MP/AR-2010
dated 31.01.2012 issued by the Assistant Commissioner, Anand Division that the
appellant had taken CENVAT credit of the said mount is based on the duty debited
by the Anand Unit on account of willful mis-statement and suppression of facts with
intent to evade payment duty, a show cause notice dated 21.01.2013 was issued to
the appellant for recovery of CENVAT credit wrongly availed with interest and
imposition of penalty. Vide the impugned order, the adjudicating authority has
ordered for recovery of the amount with interest and also imposed penalty equal to

the amount of CENVAT wrongly availed.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

« The original duty when paid was not on account of non-payment on the basis
fraud, collusion or mis-statement; that when entire duty is available as credit
in other unit of the appellant and when two units do ‘not have independent
existence, there can n ever be any guestion of anything to evade duty.

e Reliance of Rule 9 of CCR has no connection with CAS-4 certificate; that fhe
said rule is quite irrelevant for the purpose of valuation of tin plates and tin

sheets that lacquered and printed; that the said rule requires that proper

records be maintained and there is no dispute that the records maintained..- -

are incorrect or erroneous. /o
e The credit has been taken openly in the RG 23 account based. on

supplementary invoices and full knowledge to the department, I'ilé'h_c‘e\ -

extended period cannot be invoked.
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» Imposition of penalty and recovery of interest is not justified.

4. Personal hearing in the matter was held on 16.11.2017. Shri Raj K Vyas,
Advocate appeared for the same and reiterated the grounds of appeal. He pleaded
that there is revenue neutrality in the matter and extended period invoked is not
justifiable. He requested 07 days'time for additional submission but as on date no

additional submission is received.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. Before going into the merits of the case, I observe that the appellant has
filed the instant appeal with a delay of 22 days from the time limit of 60 days
prescribed under Section 35 of Central Excise Act, 1944. The appellant has
requested for condone the delay as they could not forward the impugned to their
advocate in time. I considered their requested and condoned the delay as per the

provisions of Section 35 of CEA entrusted.

7. As regards the merit of the case, at the outset, I observe that the appellant
had taken CENVAT credit amounting to Rs.79,06,769/- on the basis of
supplementary invoices issued by M/s Kaira Can Ltd {(Anand unit); that the said
supplementary invoices were issued by the said Anand unit on the basis of audit
objection, wherein it was detected the under valuation of goods cleared to the |
appellant. 1 also observe that the jurisdictional Commissionerate has issued show
cause notice to M/s Kaira Can Company Ltd (Anand Unit) for undervaluation of
goods and recovery short payment duty, by invoking suppression of facts, fraud
and willful mis-statement of facts and confirmed the demand. Therefore, the issue
to be decided in the instant case is as to whether the CENVAT credit taken on such

supplementary invoices is correct or otherwise.

8. 1 observe that CENVAT credit is admissible on the supplementary invoices
where central excise duty has been paid except additional amount of duty became
recoverable from the manufacturer on account of any short levy or non-levy by
reason of fraud, collusion or any willful mis-statement or suppression of facts etc
with intention to evade payment of duty. Rule 9 (1) (b) of Cenvat Credit Rules,

2004 stipulates the procedure for availing credit on the supplementary invoices

which is under:

(b)a supplementary invoice, issued by a manufacturer or importer of inputs or
capital goods in terms of the provisions of Central Excise Rules, 2002 from his
factory or depot or from the premises of the consignment agent of the said
manufacturer or importer or from any other premises from where the goods are
sold by, or on behalf of, the said manufacturer or importer, in case additional
amount of excise duties or additional duty jeviable under section 3 of the Customs
Tariff Act, has been paid, except where the additional amount of duty became
recoverable from the manufacturer or importer of inputs or capital goods on account
of any non-levy or_short-levy by reason of fraud, collusion or anyp'f'fh""

e

misstatemen

t or suppression of facts or confravention of any provisions
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Excise Act, or of the Customs Act, 1962 (52 of 1962) or the rules made there under
with intent to evade payment of duty.

9. From the facts of the case, I observe that the Vadodara Central Excise
Commissionerate, vide its order dated 19.09.2013 has established that the
differential duty paid by M/s Kairan Can Co. Ltd (Anand Unit) was not voluntary in
nature but on account of Audit Objection and in the said it was proved that the said
unit has suppressed the material facts with an intent to suppress the value of the
goods and thereby evade the central excise duty. Accordingly, the adjudicating
authority has imposed penalty against them. In the circumstances, the CENVAT
credit availed by the appellant is clearly in contravention to the Rule 9 (1) {b) ibid.
In the circumstances, the argument of the appellant that the original duty when
paid was not on account of non-payment on the basis fraud, collusion or .mis-
statement is not correct and sustainable. Therefore, I observe that the adj:di‘cation,

in the instant case, has correctly denied the CENVAT credit and demanded with

interest.

10. The appellant further argued that the extended period cannot be invokable in
the instant case and they have shown the said credit in the monthly return. In this
context, I observe that adjudicating authority has categorically contended the
applicability of extended period of limitation vide para 33 to 34.3 of impugned
order. The observation made by the adjudicating authority cannot be taken lightly
in view of the fact that the CENVAT credit taken by the appellant is on account of
differential duty paid by their Anand Unit which was by way of suppressing the
material facts with intention to suppress the value of goods cleared with evasion of
duty, as confirmed in the order dated 19.09.2013 of Vadodara Commissionerate. All
such facts were only came to the knowledge of jurisdictional Commissionerate when
the Assistant Commissioner of Anand Division has issued a letter dated 31.01.2012
in these context. In this case, it is fact that the appellant did not inform the
jurisdictional central excise office that they had taken credit from the
supplementary invoices issued by their Anand Unit and the said duty was on
account of under valuation detected by the Audit officer; that a case for
suppression of facts was also booked against the Anand unit on account of such
under valuation of goods. In the prescribed monthly returns also, they did not
intimate the facts in this regard to the Department, Further, even if they had
mentioned the details of credit taken in the monthly return, it is a fact that they did
not disclose the fact that the credit taken by them was due to the payment of duty
which suppressed by their Anand unit by way of under valuation of goods cleared.

These facts came to the notice of the jurisdictional office only after a reference

received from Assistant Commissioner of Central Excise, Anand vide his letter dated

31.01.2012. As a result, it is not permissible for the appellant to claim Iimit(?;igﬁ"""

having not disclosed the relevant information to the Department. Therefore, }.-’am /off-

d invoked in the case is absolutely correct fand"{he_-ﬁ,‘
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ground taken by the appellant in their appeal cannot be accepted in view of the fact

discussed above.

11.  As regards penalty, I observe that the appellant has been imposed penalty
under Rule 15 (2) of CCR read with Section 11 AC of CEA. Looking into the-gatat ™ —
the case and facts discussed at para-10 above, I do not find any merit to interfere

with the order of the adjudicating authority as regards imposition of penalty.

12, In view of above, the appeal filed by the appellant is rejected and the

impugned order is upheld. Sh\a‘f/"
(57 UFT)
HTH (3ded)
Date: /12/2017,
Attested
2ok
(Mohanan V.V')

Superintendent (Appeal)
CGST, Ahmedabad.

By RPAD

To

M/s Kaira Can Company Ltd (Mehsana Unit),
Dudhsagar Dairy Compound, Mehsana

Copy to:-
The Chief Commissioner, Central Excise Zone, Ahmedabad.

The Rereipal Commissioner, CGST, Seuth | lae ot Lo

The Addi./Joint Commissioner, (Systems), CGST, S.euth\ T e o
The Dy. / Asstt. Commissioner, CGST Division- II, Sauth‘ Ll ey
Guard file.
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