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Any person aggrieved by this Order-In-Appeal may file an appeal or revision appiication, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Dethi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in fransit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(x7) m?az%mfﬁﬂﬁwmmﬁﬁmﬁﬁﬂmwmﬂm%ﬁﬁﬂmﬁthx‘ch—cﬁ
mﬁwwwwzﬁﬁiﬁa%mﬁﬁﬁﬁﬁwa%mﬁﬂﬂwmﬁwﬁﬁmﬂ%ﬁ
gl

{b) In case of rebate of duty of excise on goods exported to any country or territory outsiae
India of on excisable material used in the manufacture of the goods which are expoﬂqﬁ“tg;an\yf
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country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of thig Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appo nted under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rutes, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of

the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-8 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) WWW(@W)W,zomﬁws%sﬁﬁﬁmgn—aﬁﬁa‘rﬁa
iy aiER orfiei =il 1 ¥ et & g ordfier Y Ty e @ AR wft wfed
ﬁwwﬁ_@,wﬁ%ﬁmwwﬁwsmmwﬁw%ﬁ
ST 1000/ W Sorl g | wel Iere o @ WO, @t @) AT SR S a9 A
HUU 5 TR A 50 NG §F B A WUY 5000/— W AGEAN g6 | SET $eure geh @ A,
ST ) BT SR ST T S BUY 50 ARG °1 SEW SUTEl & 98l WUT 10000 /— B
ol Al | 9 B TR NRER @ T ¥ Yifea d gue @ B F € @ W) U8
Wwwﬂﬂzﬁ%ﬁqﬁﬁmﬁiﬁaﬁ%%aﬁwwﬁ

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form SEC Ty
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompani g;?a‘ébairl%’ﬂ:{\‘
{one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and s, 10000/~ N
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and ve 50Lac-» Y.
respectively in the form of crossed bank draft in favour of Asstt. Registar of a o
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one appli¢ation to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application. or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of

the court fee Act, 1975 as amended.
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Attention in invited to tha rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filéd before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of R§. Ten Crores,

Under Central Excise andl Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amoulnt payable under Rule & of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appedls pending before any appellate authority prior to the
commencement of the Finance {No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispyte Oy Py
penalty, where penalty alone is in dispute.” f
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ORDER-IN-AP2EAL

Following 04 appeals have been filed by M/s Arvind Ltd, P.O.Khatraj, Santej,
Ta-Kalol, Dist Gandhinagar [for short-appellant] against Orders-in-Original
[impugned order] pasded by the Assistant Commissioner of CGST, Kaiol,
Gandhinagar [adjudicating authority]. The details are as under:

5 Appeal No OIO No. & Date [impugned order] Amount involved
No
1 2 3 4
1 04/GNR/17-18 | 04/CE/REF/AC/17 dated 28.07.2017 Rs.72,85,318/-
2 05/GNR/17-18 | 05/CE/REF/AC/17 dated 28.07.2017 Rs.11,30,660/-
3 06/GNR/17-18 | 06/CE/REF/AC/17 dated 29.09.2017 Rs.38,29,388/-
4 60/GNR/17-18 | 15/CE/REF/AC/17-18 dated | Rs.40,59,435/-
29.09.2017
2. The facts of the case are that the appellant filed four refund claims to the

amount mentioned at col. No. 4 above before the adjudicating authority. The
refund claims were enclosing a statement of capital goods/spare parts having value
per piece Rs. 10,000/- received during the period from April 2016 to June 2017.
The appellant contended tthat they had filed the refund since the definition of input
was amended vide Budget 2016 where under capital goods upto value of Rs.
10,000/- per piece was specifically included as input. The appellant was availing the
benefit of notification No. 30/2004-CE dated 9.7.2004, which allowed availing the
benefit of CENVAT credit on capital goods vide M.F. {D.R.) Corrigendum F.No.
334/3/2004-TRU (Pt. 1), dated 9-7-2004. Show cause notices were issued to the
appellant listing infirmities in the refund claim. Consequently, vide the impugned

order, the refunds were rejected by the adjudicating authority.

3. Feeling aggrieved, the appellant has filed these four appeals raising

the following contentions:

« that in the impugned OIO in para 10, contentions raised by appeflant is accepted; it
is also held that no pgermission is required to be granted for availing credit;

« that the appellant is jat loss to understand as to {a] which provisions of section 11B
of the Central Exciser Act, 1944, is not followed & [b] what infirmity is found in the
refund application;

« that though no permission is required for availing credit, the appellant had referred
to a safer course of filing refund claim, thereby forcing the department to take a
specific stand;

+ that the grounds of refund refer to the provisions of CENVAT Credit Rules as the
basis of the claim; that had the appellant taken the credit & reversed it with a very
next entry the claim would have been maintainable;

« that the original copiés of the invoices are enclosed;

+ that duty payment ahd details of suppliers are available from copies of invoices and

statement showing tHe total transactions involved;

that the relief claimad is permission to avail credit and the refund of credit is outside

the purview of unjusti enrichment;
that the availability of credit is time bound these has rendered the appellant

remedy-less forcing the refund application;

4, Personal hearings in all four appeals were granted on 24.01.2018.

However, the appellant vide their letter dated 23.01.2018 requested the appellagg/ '\\{;‘:;' TR
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letter. Since the appellant has waived the right of personal hearing, I take up all the

four appeal for decision.

5. I have carefully gone through the facts of the case and the grounds of
the appeals. The issue ta be decided in the present appeal is whether the appellant

is eligible for refund or otherwise.

6. I observe that identical issue involved in an appeal filed by the
appellant pertains to their Division Arvind Intex, Rajpur Road, Gomptipur,
Ahmedabad, vide Order-in-AppeéI No.AHM-EXCUS-001-APP-136 & 137/17-18
dated 27.10.2017. Since the said decision is still operative, I follow the same.

7. The refund was rejected by the adjudicating authority on the below

mentioned grounds:

* that they have submitted original copies of invoices;

» that the claimant is reluctant to admit as to under which provisions of
Central Excise Act, Rules, Notifications the refund claim is filed;

e that it is only upta the claimant to either opt for availing CENVAT credit on
inputs and clear the goods on payment of duty or follow the amended
provision of Rule 2 of CENVAT Credit Rules, 2004.

8. Facts ieading to the refund are that vide notification No, 13/2016-C.E.
(N.T.}, dated 1-3-2016, the definition of /nput was amended as follows:

{c) in clause (k),-
(i) after sub-clause (iv) as so amended, the following sub-clause shall be

inserted, namely :-
"(v) all capital goods which have a value upto ten thousand rupees per

piece .”;

However, there was no cansequent to the definition of capital goods. The effect of
the amendment was that capital goods having a value of upto rupess ten thousand
per piece, were included under the definition of input. The appellant, operating
under notification No. 30/2004-CE dated 9.7.2004, [which allowed availing of
CENVAT credit on capital goods only], feeling apprehensive, that if they were to
avail CENVAT credit on capital goods below Rs, 10,000/-, it would be construed as
having availed CENVAT credit on inputs and may lead to situation wherein they
would be denied even the benefit of notification No. 30/2004-CE dated 9.7.2004,
has without availing the CENVAT credit filed this refund.

9. The appeilant has in his grounds, claimed that that the relief needed is
[a] permission to avail CENVAT credit and [b] refund of the said credit, claiming
that refund of credit is outside the purview of unjust enrichment. Surprisingly, I do
not find any condition under the CENVAT Credit Rules, 2004, which obliges an
assessee, to seek permission to avail CENVAT credit. For availing CENVAT credit on
inputs, capital goods and input services, the appellant has to fall within the ambit of
the definitions of the inputs, capital goods, input services along with fulfilling the
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benefit. In this era of self assessment, such a request of seeking permission to

avail CENVAT credit, not being legally tenable, I reject the same.

10. The second relief claimed is regarding grant of refund which stands
rejected by the original authority. Going by the facts of the case, I find that the
appellant had purchased these goods [i.e. capital goods having a value of upto
rupees ten thousand per piece] on payment of duty. It is no where claimed that
these goods were exempted. Further, neither has the appellant produced any
notification, rule, section, which provides refund in case he purchases such goods
on payment of duty in case they are availing the benefit of the notification, ibid.
Therefore, it is surprising that the appellant has sought refund from the
Government of a tax which the manufacturer of the goods was legally bound to pay
which being a purchaser, the appellant was to borne finally being a purchaser of the
said goods. The appellant being the one who has borne the excise duty on the
capital goods by no stretch of imagination can seek refund of the same just
because he is working under a specific exemption. In view of the foregoing, I
uphold the decision of the adjudicating authority in rejecting the refund. Hence,

the appeal stands rejectad.
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11. All the four}appeal filed by the appellant stands disposed of in above

terms. \ /">
(Fa1 UHT)

FegrT A 3D (37UeH)
Date : .01.2018

Attested

Z/V\_ / }
(Mohanan V.V)
Superintendent ,
Central Tax{Appeals),
Ahmedabad.

By RPAD.
To,

M/s. Arvind Limited
P.0O.Khatraj, Santej, Ta-Kalol, Dist Gandhinagar

Copy to:- _
1 The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Commissioner, Central Tax, Gandhnagar.

3. The Deputy/Assistant Commissioner, Central Tax, Kalol, Gandhinagar.
~ The Additional Commissioner, System, Central Tax, Gandhinagar.

5. Guard File.

6. P.A.




