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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i} A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whethzr in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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{c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed uncer Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise {(Appeals) Rules, 2001 within 3 manths from the date on which the order
sought to be appealed against is communicated and shall b2 accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amourt involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to ;-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 0186. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shail be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
{one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0, should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeliant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs. 100/~ for each
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedu-e) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mendatory to pre-deposit an amount
specified under the Finance (No. 2} Act, 2014 (No. 25 of 2014} dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

N amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014, -
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(B)(} In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s Arvind Ltd, Naroda Road, Ahmedabad (hereinafter referred to as “the
appellant”) filed the instant appeal against Order-in-Original No.142/Ref/ST/AC/2016-17
dated 19.12.2016 (‘the impugned order’) passed by the Assistant Commissioner of
Central Excise, Service Tax Division, Gandhinagar, Ahmedabad-III (‘the adjudicating
authority).

2, Briefly stated, the appellant has filed a refund claim of service tax amounting
to Rs. 5,95,608/- before the jurisdictional office on 07.07.20-5. The grounds for filing the
said refund claim is that the appellant had taken a godown on rent from M/s Mahalaxmi
Storehouses Pvt Ltd for storage or warchouse of baled cotton and paid service tax
amounting to .'Rs.5,95,608/— for the service of ‘Renting of Immovable Property’ received
by them for months of July 2014 to December 2014; that as the service by way of storage
or warehouse of cotton baled was exempted from the payment of service tax, vide
notification No. 06/2014-ST dated 06.07.2014; and that since the appellant had utilized
the rented premises for an exempted service, the service tax paid to’ M/s Mahalaxmi
Storehouses Pvt Lid, for the rented premises under ‘renting of immovable property
'service’ is being sought as refund. The claim was rejected by the authority on the grounds
that the notification exempts only the service by way of storage or warehouse of cotton in
baled; that they had paid the service tax to M/s Mahalaxmi Storehouses Pvt Ltd for being
provided the service of “Renting of Immovable Property’, which was not covered under
exemption notification No.06/2014 —ST dated 06.07.2014. Vide Order-in-Appeal dated
22.08.2016, the appeal filed by the appellant was remanded to the original adjudicating
authority with a direction to re-examine the case on the basis of documents furnished by
the appellant; that the refund claim can only be sanctioned if it is proved to the
satisfaction of the department that the rented godown was used for storage or warehouse
of goods specified in the notification ibid Vide the impugned order, the adjﬁdicating
authority has rejected the refund claim, stating that the appellant has failed té prove the
usage of the said godown only for the purpose of storage or warehouse of cotton, ginned

or baled.

4. Being aggrieved, the appellant has filed the instant appeal on the. grounds that
they made exhaustive submissions with evidences to establish beyond doubt that the
renting services were in connection with storing of baled cotton; that the insurance
policies are always taken to cover all contingencies and do not imply that all such
contingences have happened that since the services of warchousing of baled cotton are
clearly covered under the exemption notification No.06/2014-ST and once the warehouse
is taken on rent, the service may be termed as renting of property “warehouse” by the
provider; and. that the notification gives exemption to various services, e.g. loading,
unloading, packing, storage or warehousing, when rendered in respect of rice/cotton; that
the exemption, obviously, is not with reference to categorv of service; that neither the

charge of tax nor the exemption is based upon the category of service.
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5. A personal hearing in the matter was held on 20.07.2017. Shri 8.J.Vyas, Advocate
appeared before me and reiterated the submissions advanced in the appeal. He pointed
out that an Order-in-Original has been passed by Service Tax Division, Ahmedabad in

their favour on similar issue.

6. I have carefully gone through the facts of the case and submissions made by the
appellant in the appeal memorandum as well as at the time of personal hearing. The
instant case relates to refund of service tax paid By the appellant to their service provider
M/s Mahalaxmi Storehouses Pvt Ltd, who provided the taxable service viz. ‘Renting of
immovable Property” which the appellant contends was utilized for exempted service

viz. “service by way of storage or warehouse of baled cotton”.

7. At the-outset, [ observe that carlier, this issue was decided by the appellate
authority vide order-in-appeal No. AHM-EXCUS-003-APP-086-16-17 dated 22.08.2016, _
wherein the case was remanded to the adjudicating authority on the grounds that the
refund claim can only be sanctioned if it is proved by the appellant to the satisfaction of
the department that the rented godown was used for storage or warchouse .of goods

specified in the notification ibid i.e cotton in ginned or baled form only.

3. Accordingly, vide the impugned order, the adjudicat ng authority has decided the

case by rejecting the refund claim on the grounds that:

[i] the invoices issued by the service provider and the insurance poly Isapers
originally submitted by the appellant at the time of filing of refund claim are silent
about the nature of goods.

[ii] the certificate dated 30.08.2016 issued by the insurer of the godown declares
that the policy formation and premium charged is for providing coverage of
cotton bales storage at Sr.No.1,2,3 & 5 of cotton godown list attached with the
certificate. However, on going the documents viz. Free declaration policy &
Cotton Godown declaration policy, it observe that the said warehouse has been
used to store “raw cotton/cotton bales” as well as “Fibre raw/bales”; that the said
declared was accepted by the Senior Manager (Raw material) of the appellant and
Contractor for loading and unloading of raw material in their affidavit furnished
during personal hearing.

[iii] the refund claim was pertaining to July 2014 to December 2014, however,
the copies of cotton purchase invoice along with Lorry Receipt submitted by the
appellant pertains to the period of October 2014 and November 2014 only.

[iv] the appellant had not submitted copy of rent agreement showing the area of
the godown and rent amount agreed upon and the effective date of agreement.
9. I observe that the appellant has furnished documents viz. transaction carried out
at the godown in question during July 2014 to December 2014; Fire declaration policy
with its godown declared policy; cotton purchase office and Order-in-Original passed by
.the departmental authority in a similar case pertains to the rented godown of M/s Modern
Orgal'lizer, Ahmedabad in their favour. On going through the documents furnished by the

appellant, 1 observe that the adjudicating authority has casually scrutinized and
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documents in a constricted method. The sample invoices furnished by the appellant and
the transaction details carried out to the said godown clearly shows that the goods
received by the appellant was Cotton bales during the relevant period. Further, the
appellant vehemently argued that they made exhaustive submissions with evidences o
establish beyond doubt that the renting services were in connection with storing of baled
cotton. They also contended that the insurance policies are always taken to cover all-
contingencies and do not imply that all such contingences have happéned while
warehouse is. taken on rent. | find rﬁerit consideration in the séid argument. The
certificate issued by the insurer of the godown declaring that the policy formation and
premium lodged is for providing coverage of cotton bales storagé at the godown in
question clearly proves that the usage of godown for storage of cotton bal_ed. It appears
that in the backdrops of these documents, the Assistant Commissioner of Service Tax has
allowed the refund on similar issye pertains to storage .of godown of M/s Modemn
Organizer used by the appellant under the said exemption natification. In view of above,
the evidences support the appellant’s declaration that the goods stored in the godown
were baled cotton and accordingly, I am of the considered view that the refund claim

{iled by the appellant is eligible to them under the said notification,

10. In view of above, I find that the refund claim filed by the appel.lar_lt is eligible

to them. Accordingly, 1 set aside the impugned order and allow the appeal. Hfelhal gRT
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appellant stand disposed of in above terms. _ 3“‘31' “Q'
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Superintendent (Appeals-I)
Central Excise, Ahmedabad
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To .

M/s Arvind L,

Naroda Road, Ahmedabad

Copy to:-
I. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-I]I
w37 The Addi./Joint Commissioner, {Systems), Central Excise, Ahmedabad-IIT
4. The Dy./ Asstt. Commissioner, Central Excise, S.T Division, Gandhinagar,
Ahmedabad-I11
5. Guard file.
6. PA,



